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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NEW YORK
---------------------------------------------------------X
In the Matter of Chapter 7

Case No. 808-74573-reg
THE ROBERT PLAN CORPORATION, et al. Case No. 808-74575-reg

(Substantively Consolidated)
Debtors.

---------------------------------------------------------X

APPLICATION OF CHAPTER 7 TRUSTEE FOR AN ORDER AUTHORIZING AND
APPROVING NUNC PRO TUNC TO APRIL 29, 2011 THE PREVIOUS PAYMENTS OF

INTERIM COMPENSATION TO THE TRUSTEE FROM ESTATE FUNDS IN THE
AGGREGATE SUM OF $66,602.39 FOR SERVICES RENDERED BY THE TRUSTEE

Kenneth Kirschenbaum, Chapter 7 Trustee (the “Trustee”) of the Estate of The Robert

Plan Corporation (the “Debtor” or the “Estate”), respectfully represents and states as follows:

INTRODUCTION

1.  This application is being submitted pursuant to 11 U.S.C. §§105(a), 326, 330 and 331,

and seeks an order: 

(a) authorizing and approving nunc pro tunc to April 29, 2011 the previous payments of

interim compensation to the Trustee from Estate funds in the aggregate sum of $66,602.39 for

services rendered by the Trustee; and

(b) granting such other and further relief as the Court deems just and appropriate.

2.  On August 25, 2008, the Debtor filed a voluntary petition for relief (the “Petition”)

under Chapter 11 of Title 11 of the United States Code (the "Bankruptcy Code").  On January 19,

2010, the case was converted to one under Chapter 7 of the Bankruptcy Code.  Upon the

conversion I was appointed Chapter 7 Trustee, in which capacity I continue to serve.  

3.  At the time of the filing of the Petition and continuing up to the date of conversion of

this case to one under Chapter 7, the Debtor served as the administrator (as defined in section 3
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of the Employee Retirement Income Security Act of 1974) of the Debtor’s corporate retirement

plan, known as The Robert Plan Corporation Retirement Savings Plan (the “Plan”), for the

benefit of its employees. Pursuant to 11 U.S.C.§ 704(a)(11), as amended by the Bankruptcy

Abuse Prevention and Consumer Protection Act of 2005, "[I]f at the time of the commencement

of the case, the debtor (or any entity designated by the debtor) served as the administrator (as

defined in section 3 of the Employee Retirement Income Security Act of 1974) of an employee

benefit plan, [the trustee shall] continue to perform the obligations required of the administrator.” 

 As such, upon my appointment as Trustee, I was mandated, in accordance with 11 U.S.C.

§704(a)(11), to continue to perform the obligations required of the administrator. 

4.  During my tenure as Trustee, it was necessary for me to expend substantial periods of

time and resources in connection with the evaluation of the Debtor's Plan, the retention of

necessary experts to assist me in performing those duties which are otherwise required of the

Plan administrator, and the performance of all services needed to terminate the Plan, distribute

Plan assets, file all required Forms 5500, and to evaluate the conduct of Plan fiduciaries. In

addition to the time and resources devoted to this matter, I also involuntarily became subject to

substantial risk and personal exposure in completing the administration of the Plan the moment I

was appointed Trustee in the underlying bankruptcy proceeding.

5.  I submit that the relief sought is now necessary as a consequence of a judgment

entered by the United States District Court, Eastern District of New York (Feuerstein, J.) on

March 31, 2014, which reversed the interlocutory portions of an order of the bankruptcy court,

dated August 20, 2012 (the “Compensation Order”), which authorized the payment of fees to me

and to my retained professionals from Plan assets and to use funds from the Debtor’s estate to the

extent that the Plan assets were insufficient to pay the awards in full.  In rendering her underlying
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opinion, the District Court concluded that the Bankruptcy Court lacked non-core “related to”

jurisdiction to order that the fees and expenses of the Plan Administrator and his professionals be

paid using assets from the Plan, but, that the Bankruptcy Court does have jurisdiction to grant or

deny an application seeking an award for Plan administration expenses from the bankruptcy

estate.  The District Court further found that the Trustee, in performing the obligations of the

Plan Administrator, has discretionary power and authority to administer the Plan (citing Plan

§19.01) and did not require an order prior to paying himself and his professionals from the Plan

funds.  More specifically, the District Court found that in addition to this general discretionary

authority the Plan documents and ERISA expressly authorize the Plan Administrator to terminate

the Plan, hire professionals to assist with the administration of the Plan, and to pay “reasonable

compensation” to himself and the retained professionals with funds from the Plan (citing Plan

§§16.06, 19.05; 29 U.S.C. §§1105(c)(1), 1108(c)(2)).  While the District Court concluded that I

had discretionary authority pursuant to the Plan documents and ERISA to take certain acts in

connection with the administration of the Plan, the Bankruptcy Code does not afford me the same

discretionary authority in my capacity as bankruptcy trustee, particularly with respect to the

payment of reasonable compensation to myself and my retained professionals, and I therefore

sought this Circuit’s appeal which was granted in to Compensation Order.

6.  Following the entry of the District Court judgment reversing the interlocutory portion

of the Bankruptcy Court order dated August 20, 2012, my counsel filed a Notice of Appeal to the

United States Court of Appeals for the Second Circuit on my behalf, seeking to reverse the

District Court.  The appeal is currently pending.
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RELEVANT LEGAL AUTHORITY FOR RELIEF SOUGHT

7.  11 U.S.C. §105(a) authorizes the bankruptcy court to issue any order, process, or

judgment that is necessary or appropriate to carry out the provisions of Title 11 of the Bankruptcy

Code.

8.  11 U.S.C. §326(a) authorizes the Court to allow reasonable compensation under

section 330 of Title 11 for the trustee’s services, payable after the trustee renders such services,

but limits the compensation.  Specifically, the compensation may not exceed 25% on the first

$5,000.00 or less, 10% on any amount in excess of $5,000.00 but not in excess of $50,000.00,

5% on any amount in excess of $50,000.00 but not in excess of $1,000,000.00, and reasonable

compensation not to exceed 3% of such moneys in excess of $1,000,000.00, based upon all

monies disbursed or turned over in the case by the trustee to parties in interest, excluding the

debtor, but including holders of secured claims.

9.  11 U.S.C. §330(a)(1) provides, inter alia, that “[a]fter notice to the parties in interest

and the United States Trustee and a hearing, and subject to section 326, 328, and 329, the court

may award to a trustee...(A) reasonable compensation for actual, necessary services rendered by

the trustee...; and (B) reimbursement for actual, necessary expenses.”

10.  11 U.S.C. §330(a)(7) provides that “[i]n determining the amount of reasonable

compensation to be awarded to a trustee, the court shall treat such compensation as a

commission, based on section 326.”

11.  In accordance with 11 U.S.C. §331 “[a] trustee...may apply to the court not more than

once every 120 days after an order for relief in a case under this title, or more often if the court

permits, for such compensation for services rendered before the date of such an application or

reimbursement for expenses incurred before such date as is provided under section 330 of this
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title.  After notice and a hearing, the court may allow and disburse to such applicant such

compensation or reimbursement.”

FIRST INTERIM FEE APPLICATIONS AND AWARDS

12.  Following my appointment as Trustee, a pro rata assessment of 3% was made against

every Plan participant’s account and the funds were set aside in a segregated account, designated

as the “P-guy Account” which, together with the funds remaining in the Plan’s forfeiture account,

were earmarked to be used for the costs of administration of the Plan.

13.  On January 5, 2011, I filed an application (the “First Interim Application”) for an

interim award of compensation and reimbursement of expenses for services rendered as Trustee

in connection with the performance of my Bankruptcy Code Section 704(a)(11) duties.  The First

Interim Application covered the period commencing with my appointment as Trustee, January

19, 2010, through November 4, 2010 (the “First Interim Period”) and sought the sum of

$56,625.00 less a 20% holdback, for a net award of $45,300.00.  Pursuant to order dated March

1, 2011, the Court fixed my first interim allowance of compensation in the sum of $45,300.00 for

Section 704(a)(11) services rendered during that period together with reimbursement of expenses

in the sum of $740.42, subject to a final award of compensation.  While, in accordance with 11

U.S.C. §330(a)(7), an award of compensation is to be treated as a commission, the first interim

award of compensation in the sum of  $45,300.00 only represented 80% of the fair and

reasonable value of services rendered during the first interim period calculated on an hourly fee

basis ($56,625.00), rather than on a commission basis as provided by Section 330(a)(7) of the

Bankruptcy Code (which, at that time, would have resulted in maximum allowable commissions

under Section 326 in the sum of $245,748.89 based upon disbursements of $7,416,629.86).   The

Court authorized me to pay the interim allowance of compensation and reimbursement of
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expenses without further order of the Court.  However, the Court refrained from making any

determination as to whether, or the extent to which, the interim award should be paid from Plan

assets or from Estate assets.  In accordance with the March 1, 2011 order, and following

extensive discussions with the United States Department of Labor (the “DOL”) concerning the

allocation of the payment of the interim award from Plan funds and Estate funds, I paid the sum

of $34,000.00 in interim compensation and $740.42 as reimbursement of expenses from the Plan

assets and the sum of $11,300.00 in interim compensation from Estate funds, which at that time

was agreeable to DOL, as verbally represented by counsel for the DOL.

14.  In addition to my application for an interim award of compensation, applications for

interim awards of compensation were also filed by Kirschenbaum & Kirschenbaum, P.C., as

attorneys for the Trustee (“Trustee’s Counsel”), David J. Witz, AIF, as pension consultant for the

Trustee (“Trustee’s Pension Consultant”), and Travis L. Whitfield, CPA, PLLC, as auditor for

the Trustee (“Trustee’s Auditor”).  Following a hearing on the interim fee applications filed by

me and my retained professionals, which hearing was attended by my counsel, counsel for the

DOL, the United States Trustee and me, the Court granted Trustee’s Counsel interim fees in the

sum of $43,389.00, Trustee’s Pension Consultant interim fees in the sum of $29,590.00 plus

reimbursement of expenses in the sum of $3,755.00, and Trustee’s Auditor interim fees in the

sum of $39,750.00.  The interim awards of compensation and reimbursement of expenses to the

Trustee’s Counsel, Trustee’s Pension Consultant and Trustee’s Auditor were paid by the Trustee

from Plan assets in their entirety.
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SUBSEQUENT APPLICATIONS FOR INTERIM AND FINAL AWARDS OF
COMPENSATION

15.  On or about November 9, 2011, I filed a subsequent application for an interim award

of trustee compensation for services rendered in connection with the performance of my Section

704(a)(11) duties covering the period November 4, 2010 through November 9, 2011.  The

amount sought in my application was $132,378.24.  In addition to my application, applications

for second interim awards of compensation were also filed by my counsel, auditor and pension

consultant.  At the time the applications were made, the only remaining Plan assets were the

funds being maintained in the P-guy Account in the sum of approximately $144,000.00 plus an

anticipated insurance premium refund on a cancelled fiduciary policy in the sum of

approximately $2,376.00.  In my application I expressed my intention to pay the interim fee

awarded to me from the P-guy account.  The application filed by my counsel, Kirschenbaum &

Kirschenbaum, P.C., requested a bankruptcy court determination that I, as Trustee, also be

authorized to pay the award of counsel fees from the P-guy Account.  Recognizing that the

aggregate awards being sought exceeded the remaining balance in the P-guy Account, I also

asked the Court to direct that to the extent the balance in the P-Guy Account was insufficient to

pay all of the Plan’s administrative fees and expenses that I be directed to pay the balance of the

amounts awarded from Estate funds.  

16.  All interested parties, including the DOL, all Plan participants, all creditors of the

bankruptcy estate, the United States Trustee, the Internal Revenue Service and the New York

State Department of Taxation & Finance, were given notice of the applications and an

opportunity to file opposition and be heard by the Court on the hearing date.  The DOL did, in
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fact, file opposition, and on the scheduled hearing date, the DOL appeared and voiced its

opposition to the applications on the record.  

17.  Subsequent to the hearing, the Court entered a Memorandum Decision, dated August

20, 2012, in which it granted the applications for compensation as follows:

Kenneth Kirschenbaum, Trustee: $132,378.24 as an interim award;

Kirschenbaum & Kirschenbaum, P.C.: $47,628.77 as an interim award, subject to a 20%

holdback;

David J. Witz, AIF: $44,068.75 in fees and $3,755.00 in expenses as a final award; and

Travis L. Whitfield, CPA, PLLC: $53,000.00 in fees and $1,111.64 in expenses as a final

award.

18.  In addition to fixing the amounts of the awards, the Court further authorized the

applicants to satisfy these awards using funds in the P-guy Account, and to the extent the funds in

the P-guy account were insufficient to pay these awards in full, the Applicants were authorized to

use funds from the Debtors’ Estate for the remainder.  The Court’s decision was memorialized in

an order, dated August 20, 2012 (the “August 20, 2012 Order”).

19.  In accordance with the August 20, 2012 Order, I made the following disbursements

from the P-guy Account:

Kenneth Kirschenbaum: $77,075.85;

Kirschenbaum & Kirschenbaum, P.C.: $38,103.02 (representing the full interim award

less the 20% holdback);

David J. Witz, AIF: $14,478.75 (representing the unpaid portion of the final award after

deducting the prior interim award previously disbursed to Witz); and
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Travis Whitfield, CPA: $14,361.64 (representing the unpaid portion of the final award

after deducting the prior interim award previously disbursed to Whitfield).

These disbursements consumed the remaining balance in the P-guy Account.

20.  While the awards to my professionals were fully satisfied using the P-guy Account,

my interim award for trustee services rendered was only partially satisfied.  Therefore, in

accordance with the Court’s August 20, 2012 order, the balance of my interim award, in the sum

of $55,302.39 was satisfied using Estate funds.

21.  A summary of the net interim and final awards of compensation and reimbursement

of expenses to me and my retained professionals, after deducting the applicable holdbacks and

crediting interim awards against final awards, for services rendered in connection with the

performance of the Trustee’s Section 704(a)(11) duties is as follows:

Name 1  Award 2  Award Totalst nd

Kenneth Kirschenbaum $ 46,040.42 $132,378.24 $178,418.66 

Kirschenbaum & Kirschenbaum, P.C. $ 43,389.00 $ 38,103.02 $  81,492.02 

David J. Witz, AIF $ 33,345.00 $ 14,478.75 $  47,823.75

Travis L. Whitfield, CPA, PLLC $ 39,750.00 $ 14,361.64 $  54,111.64

22.  A summary of the allocation of payments between Plan funds and Estate funds used

to satisfy the interim and final awards of compensation and reimbursement of expenses to the

Trustee and his retained professionals for services rendered in connection with the performance

of the Trustee’s Section 704(a)(11) duties is as follows: 

Name Total Award Paid by Plan Paid by Estate

Kenneth Kirschenbaum $178,418.66 $111,816.27 $ 66,602.39

Kirschenbaum & Kirschenbaum, P.C. $ 81,492.02 $  81,492.02
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David J. Witz, AIF $ 47,823.75 $           0.00

Travis L. Whitfield, CPA, PLLC $ 54,111.64 $           0.00

THE DOL APPEAL

23.  On September 4, 2012, the DOL filed a Notice of Appeal of the bankruptcy court’s

August 20, 2012 Order.  Because the August 20, 2012 Order was interlocutory, the DOL also

filed a Notice of Motion seeking an order granting it leave to appeal from the interlocutory order. 

The United States District Court (the “District Court”) granted, in part, the DOL application,

solely with respect to the bankruptcy court’s determination that it had jurisdiction to order that

the fee awards be paid from the P-guy Account.

24.  The District Court reversed the August 20, 2012 order of the Bankruptcy Court to the

extent it authorized the Trustee to satisfy these awards using funds in the P-guy Account and, to

the extent the funds in the P-guy account were insufficient to pay the awards in full, it authorized

the Trustee to use funds from the Debtors’ estate for the remainder.

TRUSTEE’S REQUEST FOR AN ORDER AUTHORIZING AND APPROVING NUNC
PRO TUNC TO APRIL 29, 2011 THE PREVIOUS PAYMENTS FROM ESTATE FUNDS
OF INTERIM AWARDS OF COMPENSATION TO THE TRUSTEE FROM ESTATE
FUNDS IN THE AGGREGATE SUM OF $66,602.39 FOR SERVICES RENDERED BY
THE TRUSTEE

25.  In accordance with this Court’s prior Compensation Order, I paid myself

$178,418.66, of which $66,602.39 was paid by the Estate. The District Court did not disturb the

computation awarded by this Court, but held that I did not require a Court order, and that this

Court lacked jurisdiction to authorize me to use Plan Funds to pay myself and my professionals. I

paid my professionals entirely from Plan funds. I now seek an order, nunc pro tunc, from this

Court approving the payment to myself, as interim Trustee, compensation from the Estate in the

aggregate amount of $66,602.35 which was previously paid by the Estate pursuant to the
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(reversed) Compensation Order. As such, to date, the total interim compensation paid to me from

Estate assets for trustee services rendered in connection with the performance of my Section

704(a)(11) duties aggregates $66,602.39.

26.  No prior application for the relief requested herein has been made to this or any other

Court, except as described herein.

27.  This motion will be served upon the Office of the United States Trustee, DOL and

any parties having filed a notice of appearance requesting papers. A notice setting forth the relief

requested, the time by which any objections have to be filed, and the date, time and place of the

hearing on this motion will be served on all creditors and parties in interest.

WHEREFORE, for all of the foregoing reasons, it is respectfully requested that the relief

requested be granted in its entirety together with such other and further relief as this Court deems

just and proper.

Dated: Garden City, New York
May 30, 2014

/s/ Kenneth Kirschenbaum                
Kenneth Kirschenbaum, Trustee
200 Garden City Plaza, 5  Floorth

Garden City, New York 11530
(516) 747-6700
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