
1 
 

UNITED STATES BANKRUPTCY COURT      Hearing Date: December 17, 2013 at 10:00 a.m. 
EASTERN DISTRICT OF NEW YORK       Objection Date: December 10, 2013 by 5:00 p.m. 
---------------------------------------------------------------X 
In the Matter of                                         

Chapter 7 
MIDDLE BAY GOLFERS’ ASSOCIATION, INC. 
        Case No.: 13-70361-dte 

Debtor.      
---------------------------------------------------------------X 
 

APPLICATION OF ATTORNEYS FOR CHAPTER 7 TRUSTEE 
FOR INTERIM ALLOWANCE OF COMPENSATION 

 
TO: HONORABLE DOROTHY EISENBERG, 
 UNITED STATES BANKRUPTCY JUDGE: 
 
  The application (the "Application") of Kirschenbaum & Kirschenbaum, P.C., 

attorneys for Kenneth Kirschenbaum, Chapter 7 Trustee (the "Trustee") for the Estate of Middle 

Bay Golfers’ Association, Inc. (the "Debtor"), for an interim allowance of compensation 

pursuant to Sections 331, 330(a), and 328 of the Bankruptcy Code, respectfully shows and 

alleges: 

I. INTRODUCTION 

1. This case was commenced on January 23, 2013 upon the filing of a voluntary 

petition for relief pursuant to Chapter 7 of Title 11 of the United States Code (the “Bankruptcy 

Code”).  Kenneth Kirschenbaum was appointed as the Chapter 7 Trustee, in which capacity he 

was duly qualified and continues to serve.  

2. The Trustee engaged Kirschenbaum & Kirschenbaum, P.C., and an order 

authorizing the firm’s retention was signed and entered on January 29, 2013. 

II. APPLICANT’S HISTORY 

3. Kirschenbaum & Kirschenbaum, P.C., is a law firm with offices located at 200 

Garden City Plaza, Garden City, New York. Kenneth Kirschenbaum, a member of Applicant's 
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firm, was primarily responsible for supervising the handling of this matter together with Steven 

B. Sheinwald, a member of the firm, Stacy Spector, a member of the firm, Michael A. Sabella, 

an associate of the firm, Joseph Clark, an associate of the firm and Katherine Maguire, a former 

associate of the firm. Mr. Kirschenbaum, Mr. Sheinwald, Ms. Spector, Mr. Sabella, Mr. Clark 

and Ms. Maguire are all admitted to practice in the Courts of record of the State of New York. 

Mr. Kirschenbaum, Mr. Sheinwald, Ms. Spector, Mr. Sabella are all admitted to practice in the 

United States District Court for the Eastern District of New York.    

4. The firm of Kirschenbaum & Kirschenbaum, P.C., ("Applicant") and its 

predecessor, Kenneth Kirschenbaum, P.C., have had extensive experience in all types of 

insolvency proceedings and have specialized in the conduct of insolvency proceedings for 

approximately 35 years. In this particular proceeding Applicant has worked to protect the assets 

of the estate, marshal said assets, and reduce or minimize claims. Furthermore, Applicant 

respectfully submits that its experience as a fiduciary of creditors has enabled it to obtain the best 

possible result for the creditors in this case. 

5. Applicant makes this application for an interim allowance of compensation for 

professional services actually, necessarily and reasonably rendered, pursuant to Sections 331, 

330(a), and 328 of the Bankruptcy Code. 

III. NON-PAYMENT OF RETAINER AND BASIS OF  
     REQUEST FOR ALLOWANCE FOR COMPENSATION 
 

6. This application is for the allowance of compensation for professional services 

actually rendered by members and associates of Applicant, in their capacity as attorneys for the 

Trustee, for the period commencing with the retention of Kirschenbaum & Kirschenbaum, P.C. 

by the Trustee through November 8, 2013. Applicant has not been paid a retainer in these 

proceedings. Additionally, to date, Applicant has not received any interim compensation, either 
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directly or indirectly, in this Chapter 7 case from its inception through the date of this 

Application. 

7. All of the services for which compensation is sought were rendered in connection 

with this case and were rendered on behalf of the Trustee. Applicant has been active in every 

stage of this proceeding. 

IV. TIME RECORDS AND RECEIPTS 

8. Applicant has diligently and carefully maintained records of the time expended in 

the within proceeding. These records have been maintained and recorded on a current basis, 

using Applicant's Bankruptcy Management System Time Sheet computer program. An original 

computer printout of these records is annexed to this application. Applicant expended 1,072.50 

hours for the period commencing with the retention of Applicant through November 8, 2013 in 

connection with the legal matters which arose in this proceeding. The schedule of time 

demonstrates the demands placed upon Applicant to provide those services necessary to enable 

the Trustee to confront the business and legal issues attendant to this case. 

V. SERVICES 

9. During the course of the proceeding, Applicant performed various services.  The 

presentation that follows below does not constitute a complete recitation of all services that were 

performed by Applicant during the Application Period but serves only to summarize those 

services of major importance which required Applicant’s special attention, efforts and skill. 

Those services included, inter alia, the following:  

a. Reviewed each and every document filed with this Court on behalf of the Debtor and 
various creditors; 
 

b. Responded to numerous calls and correspondence from creditors, insurance carriers, 
Debtor’s landlord and other interested parties; 
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c. Prepared orders and applications on behalf of the Trustee, including order of retention 
of attorneys, accountants, consultant, auctioneer, special counsel for the tax certiorari 
proceeding and third-party pension plan administrator; 
 

d. Analyzed the Debtor’s books and records to determine whether any lawsuits had to be 
commenced in connection with the collection of accounts receivables and to 
determine whether there were any preferential transfers or fraudulent conveyances; 
 

e. Reviewed the Debtor’s insurance policies, demanded payment for covered claims, 
communicated and negotiated with the Debtor’s insurance companies, provided 
required information to insurance companies and their representatives, and recovered 
insurance funds in connection with the Debtor’s claims based upon storm damages; 
 

f. Held extensive negotiations with the Debtor’s landlord regarding the extension of the 
Debtor’s real property lease and the Extension and Modification of Lease Agreement; 
 

g. Commenced numerous state court litigation actions seeking to recover accounts 
receivable owed to the Debtor by its former members; communicated with defendants 
in those actions regarding payments of accounts receivable; prepared and filed 
motions for summary judgment in connection with litigation; 
 

h. Prepared and filed motion to sell Debtor’s interest in real property lease and related 
letter of intent, prepared motion to enter into Assumption and Assignment 
Agreement, prepared two extension agreements in connection with Assumption and 
Assignment Agreement, attended Court hearings in connection with same; 
 

i. Reviewed and analyzed objections filed in connection with Trustee’s motions to sell 
Debtor’s interest in real property lease and related letter of intent; drafted and filed 
responses to same; 
 

j. Attended auction sale of Estate’s interest in real property lease and related letter of 
intent; 
 

k. Prepared, served and filed motions to sell personal property and made Court 
appearances for same; 
 

l. Prepared, served and filed Notice of Trustee’s Intended Sale of the Estate’s assets; 
 

m. Engaged in numerous conferences with the Trustee regarding all aspects of the case; 
 

n. Took all necessary steps to enable the Trustee to terminate the Debtor’s pension plan, 
to distribute plan funds to plan participants and to file the 2012 Form 5500; 
 

o. Performed extensive review and analysis of proofs of claim filed for legal sufficiency; 
prepared, filed and litigated objections to filed proofs of claim on behalf of the 
Trustee; 
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p. Prepared, served and filed Bankruptcy Rule 2004 application seeking an order 

directing TD Bank, N.A. to appear for an examination by the Trustee and to produce 
documents relating to TD Bank, N.A.’s claim and any action taken by TD Bank, N.A. 
with respect to Debtor’s accounts prior to the filing of the Debtor’s bankruptcy 
petition; 
 

q. Prepared, served and filed motion to pay secured creditors/loss payees in accordance 
with their filed claims and made Court appearance for same; 
 

r. Prepared, served and filed motion seeking authorization to make a distribution to 
unsecured creditors in accordance with their filed and allowed claims and made Court 
appearance for same; 
 

s. Prepared, served and filed motion seeking authorization to pay insurance adjuster for 
its equitable lien against certain insurance proceeds and made Court appearance for 
same; 
 

t. Prepared, served and filed motion seeking authorization to destroy Debtor’s business 
records and made Court appearance for same; 
 

u. Prepared, served and filed motion seeking authorization to pay administrative 
expenses of the Estate, including, but not limited to, LIPA and National Grid; 
 

v. Prepared, served and filed motion seeking authorization to disburse charitable funds 
from Middle Bay Charitable Foundation and dissolve same;  
 

w. Prepared, served and filed motion seeking authorization to pay certain creditors with 
late filed claims pro rata with timely filed general unsecured claims; 
 

x. Prepared, served and filed motions to terminate mechanics’ liens filed against 
Debtor’s premises in state court; 
 

y. Prepared, served and filed motion to terminate South Bay’s interest in Assumption 
and Assignment Agreement, as well as other related relief due to South Bay’s non-
monetary and monetary defaults under the Assumption and Assignment Agreement, 
the First Extension Agreement and the Second Extension Agreement (the 
“Termination Motion”); 

 
z. Engaged in extensive communication with South Bay Country Club, LLC regarding 

their operation of the Premises, insurance, employees, bills, utilities, compliance with 
terms of Assignment and Assumption Agreement, First Extension Agreement and 
Second Extension Agreement (collectively, the “Sale Agreements”); 
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aa. Facilitated the Trustee’s supervision of South Bay Country Club, LLC’s operation of 
the Premises during and after the evidentiary hearing held before the Court due to 
South Bay’s defaults under the terms of the Sale Agreements; 
 

bb. Attended and participated in Court-held evidentiary hearings on the Termination 
Motion and prepared post-hearing Proposed Findings of Fact and Conclusions of 
Law; 
 

cc. Prepared, served and filed motion seeking authorization to remove South Bay from 
Premises due to South Bay’s failure to comply with the Nassau County Fire 
Commission “Order to Remove Violations Forthwith” and other related relief (the 
“Fire Violation Motion”; 
 

dd. Attended and participated in hearing on the Fire Violation Motion;  
 

ee. Numerous telephone calls with interested parties and creditors of the Debtor 
regarding status of case, claims process and sale of Estate’s assets; 
 

ff. Prepared, served and filed Trustee’s Interim Statement regarding status of case; 
 

gg. Prepared attorney's interim fee application. 
 

Sale of Real Property Lease  

10. Upon his appointment, the Trustee discovered two valuable assets of the Estate, to 

wit: (a) the Debtor’s real property lease (the “Lease”) for its use of the premises, a country club 

and golf course located at 3600 Skillman Ave, Oceanside, New York 11572 (the “Premises”) 

through December 31, 2017, and (b) a related letter of intent between the Debtor and Weinstein 

Enterprises, Inc. (the “Landlord”), which provided for an extension of the term of the lease for an 

additional nine years through December 31, 2026 (the “Letter of Intent”).  

11. Due to the damage caused by Superstorm Sandy, the Trustee first took steps to 

secure the devastated Premises. The Trustee’s retained auctioneer, David R. Maltz & Co., Inc., 

who inspected the Premises and discussed with the Trustee the viability of a sale of the Lease 

and the Letter of Intent. The Trustee began negotiations with the Landlord to memorialize the 

terms of the letter of intent into a formal agreement increasing the term of the Lease, thereby 
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maximizing the value of the Lease and allowing the Lease to be more effectively marketed prior 

to the public auction. The extensive and prolonged negotiations ultimately culminated in the 

Trustee and the Landlord entering into the Extension and Modification of Lease Agreement (the 

“Extension Agreement”).  

12. While the Trustee was negotiating with the Landlord, the Trustee directed your 

Applicant to file a motion with the Court for a hearing on shortened notice seeking Court 

authorization for the Trustee to sell the Estate’s interest in the Lease and the related letter of 

intent (which later culminated in the Extension Agreement). The expediency of the actions was 

required because the Auctioneer, the Trustee’s retained Consultant, Edward Closs, and the 

Landlord all advised the Trustee that due to the seasonal nature of the Debtor’s business, any 

potential purchaser of the Debtor’s lease would need to immediately begin extensive renovations 

to the physical structures at the country club and to properly maintain the golf course in order to 

resume operations without losing the entire 2013 season. Therefore, the Trustee directed your 

Applicant to file a motion to conduct a sale as quickly as possible. 

13. Objections to the motion were filed by a prospective bidder for the lease and by 

the Landlord. Your Applicant reviewed the objections, responded to the objections, and 

addressed the issues before the Court at the hearing held on February 19, 2013. 

14. The Court entered an Order on February 25, 2013 authorizing the Trustee to 

conduct the public auction sale of the Lease and the related letter of intent. Thereafter, the 

Trustee conducted a public auction sale, and South Bay Country Club, LLC (“South Bay”) was 

the successful purchaser. South Bay, the Landlord and the Trustee entered into an Assumption & 

Assignment Agreement (the “A&A Agreement”), which was approved by the Court pursuant to 

Court Order dated April 16, 2013.  
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15. Under the terms of the A&A Agreement, South Bay was required to pay the sum 

of $2,600,000.00 on or before April 19, 2013 as full monetary consideration for the assignment 

of the Lease. Additionally, there were certain non-monetary requirements with which South Bay 

had to comply. However, South Bay was unable to make the full payment. As such, the Trustee, 

the Landlord and South Bay entered into the Agreement Extending Delivery Date (the “First 

Extension”) on April 19, 2013. The First Extension required South Bay to increase its deposit, 

comply with certain non-monetary terms and pay the outstanding balance by June 20, 2013. 

However, again, South Bay was unable to fully close and, again, South Bay requested an 

extension.  

16. On June 20, 2013, the Parties entered into a Second Extension Agreement, which 

required South Bay to comply with the terms of the A&A Agreement and the First Extension, as 

well as comply with various additional provisions. At that time, South Bay had paid the sum of 

$2,250,000 towards the purchase price, leaving $350,000.00 due and owing. During this period, 

your Applicant engaged in extensive communications with South Bay and its counsel regarding 

its operation of the Premises and its requirement to comply with the terms of the Sale 

Agreements. This entailed a review of various bills incurred by South Bay during its operation of 

the Premises; analysis of documentation provided by South Bay; communications with South 

Bay’s representatives, South Bay’s counsel and South Bay’s employees; and communications 

with the Landlord of the Premises. 

17. Despite agreeing to the terms and conditions set forth in the A&A Agreement, the 

First Extension and the Second Extension, South Bay defaulted under the terms of the 

agreements. On July 2, 2013, the Landlord notified the Trustee that the Landlord would not 

excuse South Bay’s defaults, and requested that the Trustee enforce the terms of the A&A 
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Agreement, the First Extension and the Second Extension. That same day, the Trustee personally 

served South Bay’s principal, Tariq Khan, in the Trustee’s office with a letter of default and 

informed South Bay that, in accordance with the provisions of the various agreements, the 

Trustee was terminating South Bay’s license to occupy the Premises. 

18. Thereafter, on July 3, 2013, the Trustee filed a motion with the Court seeking, 

among other relief, Court authorization to terminate South Bay’s interest in the A&A Agreement 

and to direct South Bay to vacate and remove itself from the Premises (the “Termination 

Motion”) (ECF Docket No. 142). 

19. The Court heard initial arguments on the Termination Motion, and held an 

evidentiary hearing over the course of five days (July 11, 2013, August 6, 2013, August 15, 

2013, August 26, 2013, August 27, 2013 and September 23, 2013). Your Applicant was present 

and participated during the course of the evidentiary hearings. During the course of the 

evidentiary hearing the Court authorized the Trustee to supervise South Bay’s operation of the 

Premises, including, but not limited to, reviewing South Bay’s payroll and revenue of its 

operation of the golf course. At the conclusion of the evidentiary hearing on September 23, 2013, 

the Termination Motion was taken under submission. 

20. The parties were directed to file proposed findings of fact and conclusions of law 

by October 31, 2013. The parties agreed, pursuant to Stipulation, to extend the time for filing the 

Proposed Findings of Fact and Conclusions of Law to November 8, 2013. Your Applicant spent 

several hours reviewing the transcript, the exhibits and the Court’s docket in connection with the 

evidentiary hearing and drafted and submitted the Proposed Findings of Fact and Conclusions of 

Law to the Court.  
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21. Additionally, shortly prior to the filing of the Proposed Findings of Fact and 

Conclusions of Law, the Trustee learned that South Bay received an “Order to Remove 

Violations Forthwith” from the Nassau County Fire Commission. Due to the failure of South 

Bay to timely comply with the order, your Applicant, on behalf of the Trustee, filed an 

emergency application for a hearing on shortened notice, seeking, among other related relief, the 

removal of South Bay from the premises (the “Fire Violation Motion”). A hearing on the Fire 

Violation Motion was held on November 4, 2013, which your Applicant attended and in which 

your Applicant participated. At the conclusion of the hearing, the Court took the Fire Violation 

Motion under submission as part of the record for the Termination Motion. 

22. The legal fees associated with your Applicant’s representation of the Trustee in 

connection with the Estate’s dealings with South Bay since April 19, 2013, the date the lease was 

to be assumed and assigned to South Bay, through November 8, 2013, is approximately 

$168,932.50. By way of comparison, the Landlord has incurred legal fees from April 22, 2013 

through September 27, 2013, in connection with its dealings with South Bay and the Estate, in 

the sum of $362,348.05, which sum does not take into consideration the legal fees incurred by 

the Landlord’s counsel in October and November. 

Sale of Other Estate Assets 

23. The Debtor, as a country club and golf course, was in possession of a variety of 

other assets that became part of the Debtor’s estate upon the filing of the Debtor’s bankruptcy 

petition. Those other assets included certain art work and assorted wines and liquors.  

24. The Trustee directed Applicant to coordinate with the Trustee’s Auctioneer to 

secure the assets in preparation of a public auction sale. Contemporaneously, Applicant filed a 

motion seeking authorization for the Trustee to sell the assets at a public auction sale. Applicant 
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appeared before the Court on March 14, 2013 and, at the conclusion of the hearing, the Court 

granted the Trustee’s motion and authorized the sale of the assets. The auction sale was held and 

approximately $13,000.00 was recovered by the Estate.  

Recovery of Insurance Proceeds 

25. The damage caused by Superstorm Sandy devastated the Debtor’s golf course and 

country club. At the time of the filing, the representatives of the Debtor, including Edward Closs, 

had begun the insurance claims process seeking to recover funds pursuant to its flood insurance 

policy and its general comprehensive insurance policy. However, due to the severity of the 

damage all across the region, the insurance claims were not being processed as expeditiously as 

the Debtor had hoped. 

26. The Trustee directed your Applicant to work with Edward Closs, the Trustee’s 

retained consultant, and the insurance companies to expedite the processing of the Estate’s 

insurance claims. Your Applicant was in constant communication with the insurance companies 

and its representatives regarding the Debtor’s claims. This consisted of: (i) reviewing and 

analyzing the Debtor’s various insurance policies; (ii) communicating with the Debtor’s 

insurance broker and the insurance companies; (iii) reviewing the status of the insurance claim 

applications; (iv) reviewing the documentation provided to the insurance companies; (v) 

preparing and sending additional documentation and information required by insurance 

companies in support of the Debtor’s claims; (vi) coordinating the exchange of information and 

responding to questions from the insurance companies and its representatives and professionals; 

and (vii) following up with the insurance companies.  

27. Your Applicant filed a 9019 motion seeking authorization for the Trustee to settle 

the Estate’s comprehensive insurance policy claim for the sum of $1,832,279.00. The 9019 
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motion was prepared, filed and served on all parties. No opposition was filed and, at the 

conclusion of the hearing, the Court granted the motion. 

28. As a result of Applicant’s efforts, the Debtor received the full value of its flood 

insurance policy, in the sum of $1,000,000.00 as well as $1,832,279.00 pursuant to its 

comprehensive insurance policy claim.  

Termination of Pension Plan 

29. Upon his appointment, the Trustee learned that, prior to the filing of the Petition, 

the Debtor sponsored the Middle Bay Golfer’s Association 401(k) Plan (the “Plan”) for the 

benefit of its employees. The Plan is a defined benefit plan governed by the terms of the 

Employee Retirement Income Security Act of 1974 (“ERISA”). In addition to sponsoring the 

Plan, the Debtor also served as the administrator of the Plan.    

30. In accordance with Section 704(a)(11) of the Bankruptcy Code, the Trustee was 

charged with performing the obligations required of the Plan administrator. In performing those 

duties, the Trustee was required to terminate the Plan, distribute the Plan funds to the Plan 

participants, and comply with certain reporting requirements. At the direction of the Trustee, 

your Applicant prepared an application seeking a Court order authorizing the Trustee to 

terminate the Plan in accordance with Section 704(a)(11). All Plan participants had to be 

identified, their current addresses had to be obtained, and they were all served with notice of the 

Trustee’s motion. On the return date of the motion, your Applicant appeared at the hearing, at 

which time the Court granted the motion. An appropriate order was thereafter prepared by your 

Applicant and signed by the Court. 

31. Your Applicant assisted the Trustee in ascertaining the location of the Plan assets 

and determining the balances in each Plan participant’s account. Extensive communications had 
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to take place with John Hancock Retirement Plan Services (“John Hancock”), the institution 

where the Plan accounts and assets were maintained. Because all Plan assets were frozen upon 

the filing of the Petition, and the Plan participants had no access to those funds, your Applicant 

took all necessary steps to enable the Trustee to terminate the Plan and distribute the Plan assets 

to the participants in an expeditious manner. Your Applicant prepared and submitted all required 

paperwork to John Hancock to have the Trustee designated as the Plan Administrator. Your 

Applicant thereafter prepared and served a Notice of Plan Termination upon all Plan participants 

informing them of the Trustee’s intention to terminate the Plan. In addition to the Notice, every 

participant had to be provided with a Contract Termination Withdrawal Form (the “Withdrawal 

Form”) that had to be completed, executed, returned to the Trustee and forwarded to John 

Hancock so that the distribution could be effectuated. Each participant had to be provided with a 

notice of special tax provisions concerning the differing tax consequences which would result, 

depending on the participant’s choice of distribution from their Plan account, in order to assist 

them in making an informed decision about how they wanted their Plan account funds to be 

distributed. Participants were also informed how their accounts would be treated in the event 

they took no action. As a result of your Applicant’s services, including vigorous follow-up, each 

Plan participant made his or her election and returned their completed and executed withdrawal 

forms, thereby enabling the Trustee to fully distribute the plan assets. 

32. As Plan administrator the Trustee had certain reporting requirements, including 

the duty to file the Form 5500 with the United States Department of Labor. The Form 5500 must 

be filed annually up to and including the year the Plan is terminated and all Plan funds are 

disbursed. Once the Plan funds were distributed, your Applicant took all necessary steps to 

enable the Trustee to file the Form 5500 and comply with his reporting requirements. At the 
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direction of the Trustee, your Applicant prepared an application for an order authorizing the 

retention of the third party administrator who had prepared the annual Form 5500 for the debtor 

pre-petition. The application was granted and an appropriate order authorizing the retention of 

the third party administrator to prepare the Form 5500 was issued by the Court. Your Applicant 

reviewed the information needed for the 2012 Form 5500, held multiple discussions with the 

third party administrator to facilitate its completion, and reviewed the completed Form 5500 with 

the Trustee, after which it was executed by the Trustee and filed. 

33. As a result of your Applicant’s services, final distribution of the Plan assets to the 

Plan participants was expeditiously accomplished and the 2012 Form 5500 was completed and 

filed in accordance with the relevant provisions of ERISA. The only remaining matter to be 

completed in order to conclude the administration of the Plan and to fulfill the Trustee’s 

§704(a)(11) obligations is the preparation and filing of the IRS Form 5500 for the year 2013, 

which will be accomplished in early 2014.   

State Court Accounts Receivable Actions  

34. As a result of the damage to the Debtor’s premises caused by Superstorm Sandy, 

the Debtor ceased operations around the beginning of November 2012. At that time, the Debtor 

was owed outstanding accounts receivables by the Debtor’s members for dues that were not paid 

and for services rendered to the members by the Debtor. Additionally, there were various golf 

outings and events that were held at the Debtor’s Premises for which the Debtor did not receive 

payment.  

35. The Trustee directed your Applicant to take all necessary steps to recover the 

outstanding accounts receivables. Applicant worked with Edward Closs, the Trustee’s 

Consultant, to recover the funds. Applicant sent demand letters to all of the parties indebted to 
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the Debtor. Several of those parties responded by paying the total amount due on their 

outstanding bills.  

36. However, some of the Debtor’s members failed to remit payment. As a result, 

your Applicant prepared complaints and commenced approximately thirty separate lawsuits 

against the remaining individuals that owed accounts receivable to the Debtor. The actions were 

all commenced in the District Court of the County of Nassau, First District: Hempstead Part.  

37. As of the date of the instant application, most of these lawsuits were resolved by 

the defendants remitting full payment to the Estate in the amounts demanded. Presently, of the 

seven actions still being adjudicated, your Applicant, on behalf of the Estate, filed motions for 

summary judgment in three of the actions and motions for default judgments in four of the 

actions. All seven of the motions are presently pending.  

Claim Objections and Resolutions 

38. As of the date of the instant application, over one hundred claims were filed 

against the Debtor’s bankruptcy estate. At the direction of the Trustee, your Applicant reviewed 

all of the timely filed claims for legal sufficiency. Following a review of the filed proofs of 

claim, and based upon information provided by the Debtor, the Trustee instructed your Applicant 

to file objections to several of the proofs of claim filed.  

39. Several of the proofs of claim were filed by the Debtor’s bondholders seeking to 

recover payment on the debenture bonds that were issued by the Debtor (the “Bondholder 

Claims”). However, several of the proofs of claim failed to annex any supporting documentation 

establishing the validity of the proofs of claim or a right to payment by the filing party as some 

of the original bondholders had passed away and the claims were filed by their beneficiaries.  
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40. In objecting to the claims, it was necessary for your Applicant to review the 

proofs of claim for legal sufficiency, review the Debtor’s records regarding the outstanding 

bondholders, draft the objections and file and serve them. Approximately 21 claim objections to 

the Bondholder Claims were filed. Subsequent to the objections being filed, several of the 

bondholders, or counsel on behalf of some of them, reached out to Applicant seeking to resolve 

the objections and provide the necessary documentation necessary to establish the validity of the 

claims. This required numerous communications with several different people, discussions with 

the Trustee and review of the supporting documentation that was filed.  

41. Furthermore, your Applicant prepared and filed objections to several other claims, 

including an unliquidated claim by AIU Insurance Company, et al, claims filed by former 

members for damages to items that were located in their lockers when Superstorm Sandy struck 

the Premises, and a duplicative claim filed by Weinstein Enterprises, Inc. in the sum of 

$2,282,621.74. 

42. Your Applicant made multiple appearances before the Court in connection with 

the objections that were filed on behalf of the Trustee. To the extent that the objections were not 

otherwise resolved, the Court granted the Trustee’s motions objecting to claims. 

43. Another notable claim objection filed on behalf of the Trustee was an objection to 

the proof of claim filed by Meyer, Suozzi, English & Klein, P.C. (“Meyer Suozzi”). The Meyer 

Suozzi claim was filed as an unliquidated secured claim against the Estate based upon an 

attorneys’ lien pursuant to Section 475 of New York Judiciary Law in connection with real estate 

tax reduction services for the period commencing in the year 2006 through and including the 

year 2013. 
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44. In response to the claim objection, Meyer Suozzi contacted the Trustee and 

represented to the Trustee that it held a potential claim against the Estate in the sum of 

$729,824.00, based upon legal services rendered by Meyer Suozzi which resulted in tax savings 

to the Debtor in the sum of $1,259,662.00, plus anticipated tax refunds in the sum of 

$951,926.00, which the Estate will be entitled to receive.  

45. Applicant and counsel for Meyer Suozzi engaged in extensive negotiations to 

resolve the Trustee’s objection to the Meyer Suozzi Claim and to determine the amount of the 

Meyer Suozzi claim, which culminated in a stipulation of settlement between the parties. 

Pursuant to a 9019 motion filed by Applicant, the Court approved the stipulation of settlement 

entered into between the Trustee and Meyer Suozzi and the Trustee’s objection to Meyer 

Suozzi’s claim was deemed withdrawn.  

46. Subsequently, the Estate received a portion of the tax certiorari funds, in the sum 

of approximately $394,920.35. Additional claims are still pending and the Trustee is seeking to 

recover in excess of an additional $550,000.00. 

47. Additionally, on January 25, 2013, the Clerk of Court issued the “Notice of 

Discovery of Assets”, and April 25, 2013 was fixed as the date by which all proofs of claims 

were required to be filed against the Debtor’s bankruptcy estate (the “Bar Date”). Subsequent to 

that date, several late claims were filed against the Estate. Approximately eleven of those 

creditors contacted your Applicant regarding their claims, asserting that their claims were not 

timely filed because they had not received notice of the Debtor’s bankruptcy filing prior to the 

Bar Date for the filing of claims.  

48. The Trustee directed your Applicant to review the Debtor’s Petition, the Debtor’s 

mailing matrix, the Court’s certificate of mailing for the “Notice of Chapter 7 Bankruptcy Case, 
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Meeting of Creditors, & Deadlines” and the Court’s certificate of mailing for the “Notice of 

Discovery of Assets” (collectively, the “Notice Documents”). The review of the Notice 

Documents established that none of the creditors that contacted your Applicant regarding their 

late filed claims were provided with formal notice of the Debtor’s bankruptcy filing, thereby 

supporting their claims that they did not learn of the Debtor’s bankruptcy filing until after the 

passage of the Bar Date. 

49. Due to the lack of notice given to the late filing creditors, the Trustee directed 

your Applicant to review the claims and, to the extent valid, enter into stipulations with the late 

filing creditors allowing the claims against the Estate. The purpose of the stipulations was to 

alleviate unnecessary litigation between the Estate and the late filing creditors. There is a 

pending motion before the Court seeking authorization for the Trustee to include these late filed 

claims in the Trustee’s distribution to creditors with timely filed and allowed claims. 

VI. CONCLUSION 

50. An extended period of time will pass before the Estate is fully administered and 

the final report can be filed. The final Form 5500 cannot be filed until 2014, there is a pending 

decision from the Court regarding the Termination Motion, which could potentially result in 

further litigation or further administration of the Lease, and the tax certiorari proceedings must 

be completed. Therefore, your Applicant has elected to make an application for an interim award 

of compensation at this time. It will be at least several months before the Trustee’s final report 

will be filed and, at least, another two months thereafter before the final meeting will be held and 

a final distribution will be made.  

51. In view of the significant amount of legal services which have been rendered in 

this case to date, the balance on hand in the estate account, and the probability that there will not 
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be a final distribution for at least another six months, your Applicant is requesting that the Court 

fix an award of interim compensation for legal services rendered as attorneys for the trustee for 

the period commencing with the retention of Kirschenbaum & Kirschenbaum, P.C. through 

November 8, 2013, which award will be subject to a final award of compensation by the Court.  

52. The Debtor’s Landlord possesses the largest claim against the Debtor’s Estate in 

the sum of $5,056,220.71. With respect to that claim, the Trustee has already disbursed the 

following sums to the Landlord pursuant to Court approval: (a) the sum of $399,305.23 to the 

Landlord for rent and tax arrears related to the premises; and (b) the sum of $314,234.48 

representing the Landlord’s legal fees. The remaining balance on Weinstein’s claim is 

approximately $4,342,681.00. In the Assignment and Assumption Agreement that was approved 

by this Court, pursuant to Court Order dated April 16, 2013, Weinstein agreed to subordinate the 

remainder of its claim to all timely filed and allowed administrative, priority, secured and 

unsecured claims. The outstanding unsecured claims aggregate the sum of approximately 

$570,000.00. 

53. The current balance in the Estate’s account is approximately $3,240,365.96 to be 

utilized to pay the administrative expenses and the outstanding claims against the Estate, and, 

pending Court approval, to make distribution to certain creditors with late filed claims. Pursuant 

to the Landlord’s agreement to subordinate its claim to the other claims against the Estate, the 

Trustee anticipates that the creditors of the Estate with duly filed and allowed claims will receive 

a 100% distribution on their claims. 

54. It should be noted that there has been constant activity on this case from the time 

it was filed up to the present. Many complicated assets have been administered and disposed of, 

and complicated issues had to be addressed. Consideration has been given to the manner in 
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which each asset has been administered in order to maximize the ultimate distribution to 

creditors. 

  VII. DETERMINATION OF APPLICANT'S REQUESTED FEE 

55. In seeking compensation in chapter 7 cases, Applicant utilized, in part, an hourly 

rate structure, which is periodically revised. During the period encompassed by this application, 

Applicant's utilized hourly rates are in the following range: 

  Partners:  $400.00 - $500.00 per hour 

  Associates       $200.00 - $400.00 per hour 

KENNETH KIRSCHENBAUM  230.70 hours x $500.00 $ 115,350.00  

STEVEN B. SHEINWALD        198.20 hours x $450.00 $   89,190.00 

STACY SPECTOR      24.05 hours x $400.00 $    9,620.00 

MICHAEL A. SABELLA                  681.25 hours x $400.00 $ 272,500.00 

KATHERINE MAGUIRE      16.95 hours x $300.00 $     5,085.00 

JOSEPH CLARK       44.10 hours x $275.00 $   12,127.50 

  TOTAL HOURS:     1,195.25        TOTAL FEE:   $503,872.50 

 For purposes of this Application, Kirschenbaum & Kirschenbaum, P.C., has 

calculated its fee request on the basis of hours expended, results achieved and the demands made 

upon applicant by the Trustee. 

56. In accordance with the criteria enunciated for evaluating the fair and reasonable 

value of legal services, Applicant respectfully represents: 

a. Time and Labor Required. SEE TIME LOG. 
 

b. Novelty and Difficulty of Questions Involved. The issues that have arisen in 
this case are amply demonstrated by reference to the docket of the 
proceedings herein and this Court's first-hand knowledge of the matters that 
have come before it. The matters which have arisen in this case collectively 



21 
 

required a substantial amount of time, and Applicant's expertise in bankruptcy 
contributed to the efficient administration of the estate. 
 

c. Skills Requisite to Perform Legal Services, Experience, Reputation, and 
Ability of Applicant.  Applicant believes that its expertise in the area of 
bankruptcy law has contributed to the administration of the estate. 
 

d. Preclusion of Other Employment by Applicant Due to Acceptance of the 
Debtor's Case, Time Limitations Imposed by the Client. Applicant has 
necessarily been affected in its ability to handle other matters. 
 

e. The Customary Fee. Applicant respectfully submits that the fee sought herein 
is customary and based on the usual criteria in matters of this type, given the 
size and complexity of the Debtor's case and is commensurate with fees 
Applicant has been awarded in other Chapter 7 cases.  Additionally, the fee 
sought herein is that which is charged to its regular clients. 
 

f. Whether Fee is Fixed or Contingent. Pursuant to the statutory provisions of 
the Code, all fees sought by professionals employed under Section 327 of the 
Code are contingent upon approval by the court and are largely dependent 
upon the results achieved 
 

g. Results Obtained. Through the efforts of Applicant and the Trustee the value 
of the Debtor’s assets has been maximized for the benefit of all parties in 
interest. 
 

h. Nature and Length of Professional Relationship. Applicant was retained 
shortly after the Trustee was appointed.  Since then, Applicant has acted as the 
Trustee's counsel specializing in insolvency matters and has counseled, 
advised, and represented the Trustee in all legal matter. 
 

57. Applicant deems the fair and reasonable value of its services as counsel to the 

Trustee to be $503,872.50 for the period from the retention of Kirschenbaum & Kirschenbaum, 

P.C. by the Trustee through November 8, 2013, for the purpose of an interim allowance of 

compensation. By this application, Applicant is seeking an interim award of compensation in the 

sum of $403,098.00, which Applicant submits is approximately 80% of the fair and reasonable 

value of its services as counsel to the Trustee for the period from the period commencing with its 

retention by the Trustee through November 8, 2013, and which award shall be subject to a final 

award of compensation by the Court. 
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 WHEREFORE, Applicant respectfully requests an order granting interim compensation 

for services rendered in connection with this proceeding in the amount of $403,098.00 for the 

period commencing January 23, 2013 and ending November 8, 2013. 

Dated: Garden City, New York  
 November 14, 2013  
           KIRSCHENBAUM & KIRSCHENBAUM, P.C. 
      Attorneys for Chapter 7 Trustee 
 
 
      By: /s/ Michael A. Sabella________________                             
                                 Michael A. Sabella, Esq. 
             200 Garden City Plaza  
             Garden City, New York  11530 
             (516) 747-6700 


