
UNITED STATES BANKRUPTCY COURT         Presentment Date: May 3, 2013 at 10:00 a.m. 
EASTERN DISTRICT OF NEW YORK          Objection Date: April 26, 2013 by 5:00 p.m. 
---------------------------------------------------------------X      Hearing If Objections  
                          Date: May 7, 2013 at 10:00 a.m. 
In the Matter of                                         

Chapter 7 
MIDDLE BAY GOLFERS’ ASSOCIATION, INC. 
        Case No.: 13-70361-dte 

Debtor.      
---------------------------------------------------------------X 
 

NOTICE OF PRESENTMENT 

PLEASE TAKE NOTICE that, Kenneth Kirschenbaum, the Chapter 7 Trustee for the 

estate of Middle Bay Golfers’ Association, Inc. by and through his attorneys, Kirschenbaum & 

Kirschenbaum, P.C., will present, for signature, to the Honorable Dorothy T. Eisenberg, United 

States Bankruptcy Judge, at the United States Bankruptcy Court, Long Island Federal Court 

House, 290 Federal Plaza, Courtroom 760, Central Islip, New York, on May 3, 2013 at 10:00 

a.m., the annexed proposed order seeking authorization, pursuant to Federal Rule of Bankruptcy 

Procedure 9019, for the Trustee to compromise and settle the controversy regarding the Debtor’s 

insurance claim with Lexington Insurance Company and Illinois National Insurance for 

$1,822,279.00 in accordance with the terms and conditions set forth in the Policyholder’s 

Release.  

 PLEASE TAKE FURTHER NOTICE that objections, if any, to the proposed order 

should be in writing and filed with the Clerk of the Bankruptcy Court, with a copy marked for 

the Chambers of the Honorable Dorothy T. Eisenberg, in accordance with the Local Rules for the 

United States Bankruptcy Court, Eastern District of New York, E.D.N.Y. LBR 2002-1(d), and 

served upon Kirschenbaum & Kirschenbaum, P.C., Attorneys for the Trustee, 200 Garden City 

Plaza, Suite 500, Garden City, New York 11530, Attention: Stacy Spector, Esq., and upon the 



United States Trustee, Long Island Federal Courthouse, 560 Federal Plaza, Central Islip, New 

York 11722, so as to actually be received no later than 5:00 p.m. on April 26, 2013. 

 PLEASE TAKE FURTHER NOTICE that if an objection is timely filed, then a 

hearing shall be held before the Court on May 7, 2013 at 10:00 a.m. 

Dated: Garden City, New York 
April 9, 2013 

     
      KIRSCHENBAUM & KIRSCHENBAUM, P.C. 
      Attorneys for the Trustee 
  
 
      By: s/ Stacy Spector_________________ 
       Stacy Spector, Esq. 
  200 Garden City Plaza 
       Garden City, NY 11530           
       (516) 747-6700 
 



UNITED STATES BANKRUPTCY COURT         Presentment Date: May 3, 2013 at 10:00 a.m. 
EASTERN DISTRICT OF NEW YORK          Objection Date: April 26, 2013 by 5:00 p.m. 
---------------------------------------------------------------X      Hearing If Objections  
                          Date: May 7, 2013 at 10:00 a.m. 
In the Matter of                                         

Chapter 7 
MIDDLE BAY GOLFERS’ ASSOCIATION, INC. 
        Case No.: 13-70361-dte 

Debtor.      
---------------------------------------------------------------X 
 

MOTION  
 
TO:  THE HONORABLE DOROTHY T. EISENBERG, 

UNITED STATES BANKRUPTCY JUDGE: 
 

 Kenneth Kirschenbaum, the Chapter 7 Trustee for the estate of Middle Bay Golfers’ 

Association, Inc. (the “Debtor”), by and through his attorneys, Kirschenbaum & Kirschenbaum, 

P.C., moves for entry of an order: 

(a) pursuant to Rule 9019 of the Federal Rules of Bankruptcy Procedure authorizing the 

Trustee to compromise and settle the controversy regarding the Debtor’s insurance claim with 

Lexington Insurance Company and Illinois National Insurance for $1,822,279.00 in accordance 

with the terms and conditions set forth in the Policyholder’s Release, hereto annexed as Exhibit 

“A”; and 

 (b) granting of such other and further relief as the Court deems just and appropriate. 

BACKGROUND 

1. On January 23, 3013 the Debtor filed a voluntary petition for relief pursuant to 

Chapter 7 of Title 11 of the United States Code. Kenneth Kirschenbaum was appointed as the 

Chapter 7 Trustee, in which capacity he continues to serve.  

2. Prior to the filing of the Petition, the Debtor operated a country club and a golf 

course known as the Middle Bay Country Club located on the water at 3600 Skillman Ave, 

Oceanside, New York 11572. As a result of Superstorm Sandy, the Debtor was devastated, and 



the damage resulted in the closing of the Debtor’s operation and the instant Chapter 7 bankruptcy 

filing. 

3. In the aftermath of Superstorm Sandy, the Debtor’s management filed insurance 

claims against the Debtor’s comprehensive and flood insurance policies.  

4. The carrier for the Debtor’s comprehensive insurance policy is Lexington 

Insurance Company and Illinois National Insurance (collectively “Lexington”).  

5. The Insurance Policy covers damages to the Debtor’s premises, including, but not 

limited to, the Debtor’s country club, the Debtor’s golf course, the trees located on the premises 

and the Debtor’s equipment that was used for, amongst other things, the maintenance and 

operation of the Debtor’s golf course and country club. The Insurance Policy also covers the 

removal and replacement of the damaged trees located on the premises.  

6. The Insurance Policy provides a maximum recovery of $1,740,956 on the 

Debtor’s equipment coverage. This component of the Insurance Policy is defined in the policy as 

the “Commercial Inland Marine Coverage”. The Debtor’s estimate for damage to equipment is 

$1,500,000.00.  

7. The deductible under the Insurance Policy for damage to the building and 

contents is $10,000.00. The Debtor’s estimate for damage to the building and contents is 

$82,279.00. The estimate of damages for tree removal and tree replacement is $250,000.00. 

8. The Trustee and representatives of Lexington have been in continuous 

negotiations since the Petition Date regarding the Debtor’s insurance claim under the Insurance 

Policy. The negotiations have resulted in a proposed settlement of the Debtor’s insurance claim 

against Lexington Insurance Company and Illinois National Insurance in the total sum of 

$1,832,279.00.  



9. Prior to the Insurance Settlement, the Debtor had received payments from 

Lexington Insurance Company and Illinois National Insurance in the sum of $572,279.00.  

10. The parties agreed that Lexington Insurance Company and Illinois National 

Insurance would receive a $10,000.00 salvage credit on the Settlement Amount. The Trustee 

agreed to credit the Insurance Policy for the negotiated salvage value because the insurance 

companies’ efforts to salvage the equipment by storing it and selling it would have likely delayed 

the Trustee’s proposed sale of the Estate’s interest in the Debtor’s real property lease to a 

successful purchaser. 

11. The proposed final payment pursuant to the Insurance Settlement will be further 

reduced by the $10,000.00 deductible under the Insurance Policy.  

12. Thus, the remaining sum to be disbursed to the Debtor’s Estate, upon Court 

approval of the instant motion, is $1,240,000.00.  

13. The Trustee and Lexington Insurance Company and Illinois National Insurance 

have agreed, through their respective counsel and representatives, to resolve the Debtor’s 

insurance claim against the Insurance Policy, in accordance with the terms and conditions set 

forth in the “Policyholder’s Release”, annexed hereto as Exhibit “A” (the “Release”), subject to 

Bankruptcy Court approval upon notice to all parties-in-interest. 

THE POLICYHOLDER’S RELEASE 

14. Pursuant to the Release, the Debtor’s claims against the Insurance Policy will be 

settled for the sum of $1,832,279.00 (the “Insurance Settlement”). 

15. In accordance with the Insurance Settlement, upon approval by the Bankruptcy 

Court, Lexington will disburse the sum of $1,240,000.00 to the Debtor’s Estate. The calculations 

are $1,832,279.00 less $592,279.00 (representing the $572,279.00 that was previously disbursed 



to the Debtor by Lexington, the $10,000.00 salvage credit given to Lexington and the $10,000.00 

deductible on the Insurance Policy). 

16. In consideration for the Insurance Settlement, the Debtor’s estate will forever 

jointly and severally release and discharge Lexington Insurance Company and Illinois National 

Insurance, their adjusters and officers, insurers, successors and assigns, of and from any and all 

liability claims, demands, controversies, agreements, damages, actions and causes of actions on 

loss and damage of every kind and nature caused by or resulting from or which hereafter result 

from a loss which occurred on or about October 29, 2012 (generally known as the date that 

Superstorm Sandy made landfall). 

17. Furthermore, in exchange for the $10,000.00 salvage credit that the Trustee has 

agreed to give to Lexington Insurance Company and Illinois National Insurance on the 

settlement amount, Lexington Insurance Company and Illinois National Insurance have agreed to 

waive their salvage rights to any remaining property located at the Debtor’s premises. In 

addition, Lexington Insurance Company and Illinois National Insurance have agreed that the 

Debtor’s estate will retain the right to to sell any salvaged property from the premises free and 

clear of any claims by Lexington Insurance Company and Illinois National Insurance. 

STANDARD FOR APPROVAL OF SETTLEMENT PURSUANT TO RULE 9019 

18. Federal Rule of Bankruptcy Procedure 9019 provides that “[o]n motion by the 

trustee and after notice and a hearing, the court may approve a compromise or settlement. Notice 

shall be given to creditors, the United States trustee, the debtor, and indenture trustees as 

provided in Rule 2002 and to any other entity as the court may direct.” 

19. It is well established that settlements are favored over continued litigation. See In 

re Drexel Burnham Lambert Group, Inc., 134 B.R. 499, 505 (Bankr. S.D.N.Y. 1991). 



20. A decision to either accept or reject a compromise and settlement is within the 

sound discretion of the court. See In re Drexel Burnham, 134 B.R. at 505. In examining a 

settlement, the responsibility of the bankruptcy judge is “to canvass the issues and see whether 

the settlement ‘fall[s] below the lowest point in the range of reasonableness.’” In re W.T. Grant 

Co., 699 F.2d 599, 608 (2d Cir. 1983) (citation omitted). Moreover, “a ‘mini trial’ on the merits 

is not required.” In re Drexel Burnham, 134 B.R. at 505.   

21. The standard for determining whether a proposed compromise or settlement is 

above the lowest point in the range of reasonableness was set forth by the Supreme Court in 

Protective Comm. for Indep. Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414 

(1968). The court is to look at the following factors: (i) the balance between the likelihood of 

success compared to the present and future benefits offered by the settlement; (ii) the prospect of 

complex and protracted litigation if the settlement is not approved; (iii) the proportion of the 

class members who do not object or who affirmatively support the proposed settlement; (iv) the 

competency and experience of counsel who support the settlement; (v) the relative benefits to be 

received by individuals or groups within the class; (vi) the nature and breadth of releases to be 

obtained by officers and directors; and (vii) the extent to which settlement is the product of arm’s 

length bargaining. See In re NW Investors II, LLC, 2007 U.S. Dist. LEXIS 58791, *1, 10-11 

(E.D.N.Y. July 30, 2007); In re Drexel Burnham, 134 B.R. at 497; In re Texaco Inc., 84 B.R. 

893, 902 (Bankr. S.D.N.Y. 1988).  

22. When analyzing whether to approve a settlement, a bankruptcy court “need not 

conduct an independent investigation in formulating its opinion as to the reasonableness of a 

settlement. The Court can give weight to the Trustee’s informed judgment that a compromise is 

fair and equitable.” In re Drexel Burnham, 134 B.R. at 496. In addition, the court should not 



substitute its judgment for that of the trustee, but merely test whether the trustee’s choice falls 

below the range of reasonableness. See In re Carla Leather, 44 B.R. 457, 465 (Bankr. S.D.N.Y. 

1984). 

23. Furthermore, the court may approve a settlement even if it believes that the trustee 

ultimately would succeed in the litigation of the pending matter. See In re Teltronics Services, 

Inc., 46 B.R. 426, 428 (E.D.N.Y. 1984). 

24. Given the existing facts and circumstances, the Trustee submits that approval of 

the Settlement would be in the best interests of the creditors and the Debtor’s Estate.  

25. The Insurance Settlement represents the Debtor’s insurance claim against the 

Insurance Policy, less the $10,000.00 deductible and the $10,000.00 salvage credit that the 

Trustee has agreed to give to Lexington.  

26. Furthermore, upon Court approval of the instant Motion, Lexington will disburse 

a check to the Debtor’s Estate in the sum of $1,240,000.00. The Trustee’s efforts have resulted in 

a swift and efficient resolution of the Debtor’s insurance claim against the Insurance Policy 

without need for litigation or motion practice. As such, the Trustee is asking this Court to 

conclude that the terms of the Release are fair and equitable, and well within the range of 

reasonableness. 

27. Based upon the fact that there are no novel issues, the Trustee hereby requests this 

Court dispense with the requirement of a memorandum of law accompany the Motion. However, 

the Trustee hereby reserves its right to submit a memorandum of law to the Court in the event 

that any opposition to the motion is filed. 



28. A copy of the Motion is being served upon Lexington Insurance Company and 

Illinois National Insurance, the Office of the United States Trustee, all scheduled creditors, all 

creditors with filed proof of claims, and any party who filed a Notice of Appearance. 

29. No prior application has been made to this Court or to any other court for the 

relief requested in the Motion. 

 WHEREFORE, it is respectfully requested that the Court grant the instant Motion in its 

entirety. 

Dated: Garden City, New York 
 April 9, 2013 
 
      KIRSCHENBAUM & KIRSCHENBAUM, P.C. 
      Attorneys for the Trustee 
 
 
      By: s/ Stacy Spector    
       Stacy Spector, Esq. 
       200 Garden City Plaza 
       Garden City, New York 11530  
       (516) 747-6700 
 



UNITED STATES BANKRUPTCY COURT      
EASTERN DISTRICT OF NEW YORK    
---------------------------------------------------------------X 
In the Matter of                                         

Chapter 7 
MIDDLE BAY GOLFERS’ ASSOCIATION, INC. 
        Case No.: 13-70361-dte 

Debtor.      
---------------------------------------------------------------X 
 

ORDER 
  

Kenneth Kirschenbaum, the Chapter 7 trustee for the estate of Middle Bay Golfers’ 

Association, Inc., having moved by notice of presentment (the “Motion”), dated April 9, 2013, 

for an order: (a) pursuant to Rule 9019 of the Federal Rules of Bankruptcy Procedure authorizing 

the Trustee to compromise and settle the controversy regarding the Debtor’s insurance claim 

with Lexington Insurance Company and Illinois National Insurance for $1,822,279.00 in 

accordance with the terms and conditions set forth in the Policyholder’s Release; and (b) 

granting such other and further relief as this Court deems just and appropriate; and the Motion 

having been presented to the Court on May 3, 2013; and no opposition to the Motion having 

been filed; and proof of service having been filed; and all creditors and parties in interest having 

had an opportunity to be heard; and upon due deliberation and consideration, it is hereby 

 ORDERED, that the Motion is granted; and it is further 

ORDERED, that the Trustee is authorized to compromise and settle the controversy 

regarding the Debtor’s insurance claim with Lexington Insurance Company and Illinois National 

Insurance for $1,822,279.00 in accordance with the terms and conditions set forth in the 

Policyholder’s Release; and it is further  

 



ORDERED, that the Trustee may take any and all actions necessary to effectuate the 

terms of this Order. 

 

 



File #:  683-509366 
POLICYHOLDER’S RELEASE 

FULL AND FINAL RELEASE 
 

Know All Men By These Presents, That I/We, the undersigned, for the sole consideration 
of One Million Two Hundred Forty Thousand And 00/100  Dollars ($1,822,279.00 less 
prior payments $572,279.00 = $1,240,000.00) to me/us in hand paid by Lexington 
Insurance Company And Illinois National Insurance, the receipt whereof is hereby jointly 
and severally acknowledged, do hereby forever jointly and severally release and 
discharge the said Lexington Insurance Company and Illinois National Insurance, their 
adjusters and officers, insurers, successors and assigns, of and from any and all liability, 
claims, demands, controversies, agreements, damages, actions and causes of actions on 
loss and damage of every kind and nature caused by or resulting from or which hereafter 
result from a loss which occurred on or about October 29, 2012 at 3600 Skillman Ave, 
Oceanside, NY 11572, and of and from all liability, claims, judgments, demands, 
controversies, agreements, damages, actions, and causes of action whatsoever, either in 
law or equity against any other persons, firms or corporations which the undersigned, 
their heirs, executors, administrators, successors and assigns, can, shall or may have by 
reason of or in any way incident to of resulting from the loss hereinbefore mentioned and 
from the beginning of the world to the day of the date of these presents. 
 
It is further understood and agreed that the payment of said amount is not to be construed 
as an admission of liability upon the part of said persons, firms, or corporations; liability 
being by him or them expressly denied. 
 
It is expressly understood and agreed that said sum of One Million Two Hundred Forty 
Thousand And 00/100 Dollars ($1,240,000.00), is the sole consideration of this release 
and the consideration stated herein is contractual; and not a mere recital; and all 
agreements and understandings between parties are embodied and expressed herein. 
 
Any person who knowingly and with intent to defraud any insurance company or other 
person files a statement of claim containing any materially false information, or conceals 
for the purpose of misleading information concerning any fact material thereto, commits 
a fraudulent insurance act which is a crime subject to both criminal prosecution, 
substantial civil penalties and denial of insurance benefits. 
 

THE UNDERSIGNED HAS READ THE FOREGOING RELEASE AND FULLY UNDERSTANDS IT. 
 
Signed, sealed, and deliver the     day of      , 2013. 
 
    
Witness  Insured 
    
Witness  Insured 
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